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Executive Summary

The purpose of bail is to ensure appearance and protect the public safety, while preserving
the liberty of the accused. Driven by legislative action and the opportunity to improve
social outcomes while reducing jail population, many jurisdictions have deployed predictive
models and other practices aimed at reforming a system that has largely maintained the

status quo for hundreds of years.




Public Performance Partners, Inc. (P3) found that 69% of Franklin County Correction
Centers’ (FCCC) average daily population (ADP) is held awaiting court case disposition at an
estimated annual cost of $25M to county and municipal taxpayers, compared to the
national estimate of 63%. Itis important to note that only a portion of the 69% awaiting
disposition could be released from jail and P3 lacked sufficient data to precisely determine
the potential reduction. However, P3 did find opportunities to improve judicial
concurrence with Franklin County Municipal Court's (FCMC) Pretrial Services Team (PTS)
recommendations at arraignment and to expand the capacity and scope of municipal
pretrial services with both the misdemeanor and non-violent felony populations, which

should reduce the number of jail days spent awaiting case disposition.

P3's analysis revealed racial disparities not only in jail bookings, but in the FCMC court data,
where whites were more likely to receive summons vs. incarceration for a criminal case,
compared to blacks. Whites were also significantly more likely than blacks to receive a
recognizance bond vs. financial bond when detained on criminal charges. P3 found FCMC's
bail recidivism (10.8%) in line with other urban jurisdictions, and opportunities to improve
the failure to appear rate of 32.3% by doubling down on investments in robocalls and text
message reminders to address the root cause of non-appearance. Franklin County can
learn from the best practices laid out in our report, from other jurisdictions in Ohio and

across the country to improve pretrial outcomes by:

1. Replacing the 15 municipal judge arraignment rotation with a team of dedicated
magistrates responsible for carrying out FCMC's pretrial policy.

Providing more information to these magistrates (or judges) at arraignment.
Assessing the risk of non-violent felony defendants prior to arraignment in FCMC.
Screening 100% of predisposition misdemeanor bookings.

Incorporating pre-arraignment risk screening into the booking process.
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Bringing FCMC and FCCPC judges and magistrates together in dialog around bail
best practices.

7. Expanding investment in efforts to reduce failure to appear in the FCMC.
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Background

Public Performance Partners, Inc. (P3) was retained by the Franklin County Criminal Justice
Planning Board (FCCJPB) to help county leaders understand bail practices currently in place
across the county - especially in the Franklin County Municipal Court (FCMCQ), the effect of
these practices on the Franklin County Corrections Centers (FCCC) and outcomes related to
failure to appear (FTA) and new criminal activity while on bail, and recommendations to
improve pretrial outcomes in Franklin County.

To accomplish this deliverable, P3 collected data from the Franklin County Sheriff's Office
(FCSO) and the Franklin County Municipal Clerk of Courts (FCMCoC), conducted secondary
and primary research on the latest best practices across Ohio and the country to improve
pretrial outcomes, and conducted dozens of interviews and meetings with criminal justice
leadership in Franklin County and the City of Columbus, including fourteen municipal
judges, three common pleas judges and one magistrate, four pretrial services
leaders/managers/supervisors, four officials from the City of Columbus Prosecutor’s Office
and Franklin County Public Defender, and three officials from FCSO. P3is pleased to
present our findings and recommendations to the Franklin County Criminal Justice
Planning Board for their careful consideration, in a manner that will allow Franklin County

to take the next steps in its journey toward equitable and effective bail practices.

The Problem

The use of bail attempts to balance three main interests; securing a defendant’s
appearance in court, protecting the public safety, and protecting the rights of the accused.
However, balancing these interests often results in the use of bail as a first resolution and
is unintentionally applied disparately between defendants. Additionally, current pretrial
practices and policy in many jurisdictions have inadvertently contributed to increasingly
bloated jail populations. One study suggests that, since 2000, 95% of jail growth is due to
the increasing number of defendants held pretrial.1 A recent report by the Pretrial Justice

Institute estimates that over 63% of the national daily jail population are awaiting trial and

A Menefee, M. (2018) The Role of Bail and Pretrial Detention in the Reproduction of Racial Inequalities. 6 RF L RO R J\
&RPSDVY 9ROXPHIb -VVXH



https://onlinelibrary.wiley.com/doi/abs/10.1111/soc4.12576
https://onlinelibrary.wiley.com/doi/abs/10.1111/soc4.12576

cost taxpayers $38 million per dayz. Annualized, that is $14 billion expended to detain
residents not yet convicted of a crime, some whose charges may be dropped, and, in most
cases, pose very little risk to the community. P3 found a similar story in the FCCC, where
we estimate 69% of the average daily population was awaiting disposition of a court case,
at an estimated annual cost of over $25M to the county and its municipal jurisdictions.
Certainly the detainment of - especially violent - suspected criminals awaiting trial is an
important part of any county jail's mission, and P3 does not advocate for complete
elimination of this purpose and the related expense. We offer this statistic as a starting
point for a conversation around how to optimize the balance of presumption of innocence,
justice, public safety, and expense in Franklin County’s criminal justice system. To that end,

we explore the jail population and what can be done to safely reduce it later in this report.

Thirty-four (34) states, including Ohio, are on the move enacting bail reform legislation,
statewide reviews, and rule amendments. Many jurisdictions are also deploying predictive
algorithms to expedite pretrial risk assessments. The efficiency and ability of pretrial risk
assessment tools to aid in this human balancing act are working to reform a system that

inadvertently supports race, socioeconomic, and sentencing disparity.

Constitutional and equitable application concerns have put pressure on jurisdictions to
decrease reliance on money bail. In early 2017, a case in Harris County, Texas involved a
woman who was detained for driving without a valid license and was held in jail on $2,500
bail she was unable to pay. District Court Judge, Lee H. Rosenthal, wrote in the ruling,
“Harris County’s policy is to detain indigent misdemeanor defendants before trial, violating
equal protection rights against wealth-based discriminations and violating due process
protections against pretrial detention.” For example, in 2017, 28% of defendants were
given a bond of $5,000 or less in the Cuyahoga County Jail but never posted and remained
detained for an average of 104 days pretrial.* Ultimately, the current bail system in many
jurisdictions unintentionally supports pretrial release based on varying socioeconomic

statuses leaving indigent defendants detained and unable to post bail.

* http://www.pretrial.org/state-pretrial-justice-america/

A https://www.nytimes.com/2017/04/29/us/judge-strikes-down-harris-county-bail-system.html|
*https://www.acluohio.org/wp-content/uploads/2017/10/Cuyahoga-County-Jail-Population-Analysis-Report-PJ1-2
017_final.pdf



Addressing wealth-based disparity before a pretrial hearing can be an effective first step in
eliminating the issue. For instance, the state of New Jersey only collects objective defendant
information outside of the risk assessment tool to determine if a defendant is indigent and
requires the assignment of counsel. The information, collected through what they call a “5A
Interview” (referring to the fifth amendment right to counsel), attempts to address any
socioeconomic concerns before the judicial pretrial decision, including the inability to post

assigned bail. Equal protection does not stop at wealth-based discrimination.

Wealth-based discrimination extends into discrimination applied to people of color. These
disparate impacts often begin at a defendant's first contact with a police officer and
continues through their disposition. People of color are more likely to be pulled over,
searched, and arrested, and as such are disproportionately overrepresented in the criminal
justice system.5 A 2018 study found that black defendants were 3.6% more likely to be
assigned bail and bail that is roughly $9,923 greater than their white counterparts.6
Supporting this study was a law review article published in 2005 that found disparities
between white and black defendants in pretrial decisions. Black defendants were 25%
more likely to be denied bail than white defendants and 12% less likely to be granted
non-financial release, but 50% less likely to make bail. These disparities were found
regardless of the offense charged.7 Exacerbating this disparity is the finding that white
defendants are more likely to have access to financial resources, leaving black defendants
to shoulder a stronger financial burden in their proceedings.8 Risk assessment tools may
not totally eliminate disparate impact on people of color, discussed later, but individual

jurisdictional implementation can begin to alleviate these individual impacts.

P3 found a similar story unfolding in Franklin County, where 49.1% of jail bookings are
associated with white inmates, versus 47.8% black. The county’s jail bookings are not

reflective of the overall census estimated 2017 population of ~1.3M (67.9% white vs. 23.2%

A Antonovics, K., Knight, B.(2009) A New Look at Racial Profiling: Evidence from the Boston Police Department. b

a2 Arnold, D., Dobbie, W., Yang, C. (2018). Racial Bias in Bail Decisions.

¢ Schlensinger, T. (2005). Racial and Ethnic Disparity in Pretrial Criminal Processing. -XVWLFH 4XDUWHUbB O\
-V V Xibl

8See note 1
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black).? This finding is no surprise given the well documented racial disparity in US

incarceration rates discussed above.

P3 also found evidence of racial disparity in the court system in our review of criminal cases
filed January 27, 2018 - June 30, 2018, even though black defendants were no more likely to
fail to appear and were statistically less likely to have new criminal activity while out on bail
compared to their white counterparts. While black defendants were more likely to obtain
predisposition release on bail (40.7% of cases vs. 34.1% for white defendants), they were
less likely to be granted release
Criminal Cases by Jail Status & Race on a recognizance bond versus
a financial bond (36.1% vs.
44.5%). Whites were also more
e s ' likely to receive a summons
(48.8% of cases vs. 42.9% of
cases involving a black
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s Teise altogether. These racial
disparities were consistent
when controlling for charge degree. P3 explores the FCMC data in much more detail later
in this report. While the data does not conclude the reason for these racial disparities in
the jail or the FCMC, we should nevertheless be aware of the material impact on minorities

in the county.

While bail reform continues to push the collective needle of criminal justice forward, it is
important to recognize the impact of bail and detention on every single individual.
Compared to their wealthier counterparts, individuals who are assigned bail but do not
have the means to pay are left worse off in the criminal justice system and in future
proceedings. Those held on bail are at risk of having their employment terminated after
missing work due to even short-term detention.10 Further, research has indicated that the

effects of detention do not stop with the defendant, but bleed into their family. Detention

° https //www.census. gov/qu|ckfacts/fact/table/frankllncountyohlo/PST04521 7




unsettles family stability, affects childcare, transportation, and the ability to provide
financially.11 For those who are released or able to post bail, the probability of being found
guilty decreases by 14% and the probability of pleading guilty decreases by 10.8%."
Alternatively, those who are held pre-trial are more likely to plead or be convicted and
experience an increased probability of recidivism by almost 1% each year post-conviction.
“A potential explanation for these findings is the additional barriers to securing and
conferring with counsel before trial, impacting future judicial proceedings. The increased
probability of guilt increases the probability of negative outcomes post-conviction,
including the decreased likelihood of finding and maintaining employment,14 the ability to
legally vote, " and eligibility to receive state assistance, including food stamps16 and
student financial aid."” While Franklin County moves forward in its initiative to fight poverty
it is pivotal to understand a criminal justice system where one decision determines the

next, impacting those that come after it, culminating in systematic challenges.

Franklin County Municipal Court Operations

The Columbus Municipal Court was created in 1916 by the Ohio General Assembly. In
1955, the court was given jurisdiction throughout Franklin County. The name of the court
was changed to the Franklin County Municipal Court (FCMC) in 1968. Today, FCMC serves a
population of just under 1.3 million people.’® In 2016, 177,774 cases, including traffic, were
filed in the FCMC ."

There are 15 judges on the FCMC, each of whom is elected to a six-year term and is
prohibited from running for re-election once they reach age 70 by state law. One of the 15
judges is responsible for an environmental docket focusing on violations of environmental

statutes and ordinances.

M Geller, A., Garfinkel, I., Western, B. (2011). Paternal Incarceration and Support for Children in Fragile Families.
'HPRJUDSK\ 9ROXPHb -VVXH
2 Dobbie, W., Goldln |.,. Yang, C. (2018). The Effects of Pretrlal Detention on Conviction, Future Crime, and
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A See note 12

* See note 7

M https://www.nytimes.com/2018/04/21/us/felony-voting-rights-law.html

A https://www.themarshallproject.org/2016/02/04/six-states-where-felons-can-t-get-food-stamps
A https://studentaid.ed.gov/sa/eligibility/criminal-convictions

18 https://www.census.gov/quickfacts/fact/table/franklincountyohio/PST045217

19 http://www.fcmeclerk.com/documents/annual-reports/FCMC_AR_2016.pdf



